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of an entire highway corridor in respect to the required NEPA evalu-
ations, (4) a discussion of feasible alternatives to the highway, and (5)
a cost-benefit analysis of the project which may lead to meaningful sub-
stantive review of the project. Plaintiffs' chances of success will be
greatly enhanced when the litigation focuses on the entire proposed
route of the highway and when plaintiffs argue their case under all
applicable statutes rather than under a single cause of action. When
the entire length of a proposed highway is judicially examined, it is
likely that virtually every federal-aid highway regulation will apply at
some point along the highway route. If concerned citizens are aware
of the administrative procedure upon which the federal-aid highway
program is based, they can demand compliance from their state and
federal highway officials. Energetic public participation can inject en-
vironmental, social, and economic input into the highway construction
system. This involvement must be continuous and must occur early
enough in the process so that irreversible steps will not have been taken.
As a practical matter, litigation should only be considered in extreme
situations.' 83  But if a serious conflict does arise, legal weapons do
exist to meet the situation. These weapons can be used to make the
highway construction system respond to interests other than those of the
highway builders.
RONALD H. ROSENBERG
ALLEN H. OLSON
The Triggering of Liability on Injunction Bonds
When a plaintiff in an injunction suit posts bond to assure receipt
of a temporary restraining order or a preliminary injunction, he prob-
ably has given little consideration -to the circumstances that could trig-
ger liability on the bond. The bond security is often posted as a matter
of course, usually because of injunction security statutes that use man-
datory language, and the amount of the security often reflects a hasty
estimate by the court of the potential damages that the defendant might
183. One factor tempering frequent resort to litigation has been the high cost of
waging the legal battle. In his testimony, John W. Vardaman, an environmental lawyer,
describes the tremendous financial strain imposed upon anti-highway groups in the
course of litigation. Hearings on S. 3589 & 3590 Before the Subcomm. on Roads of
the Senate Comm. on Public Works, 92d Cong., 2d Sess., ser. 92-H37, at 600-03 (1972).
1252 [Vol. 52
LIABILITY ON INJUNCTION BONDS
sustain because of the plaintiff's injunction. The interlocutory injunc-
tive remedy purports to protect both parties through maintenance of
the status quo, but a natural result of this standstill may be harm to
the defendant. If the court's estimate of potential damages is too low,
the defendant's damages may be only partially compensated by the in-
adequate bond. In addition, the defendant may be denied indemnifi-
cation altogether because varying standards govern whether the plain-
tiff becomes liable on the bond.
The present status of the law on injunction bond liability also
forces the plaintiff to bear a risk. Although the plaintiff may succeed
in obtaining a restraining order and thus may be encouraged to pro-
ceed with his suit, his ultimate liability on a subsequent dissolution of
the bond could be severe. Because of the possible injurious conse-
quences that could flow to both parties in an injunction suit, the plain-
tiff should carefully weigh the benefit of interlocutory relief against his
potential liability on the bond. An understanding of when and how
the plaintiff may become liable on the bond is crucial to this consider-
ation. This comment will examine the methods courts have used to
determine liability on the bond and what factors have proven important
in making this determination.'
I. THE NATURE OF INJUNCTION BoNDs
If a plaintiff in good faith obtains temporary injunctive relief by
way of an ex parte restraining order or a preliminary injunction, the
successful defendant can recover damages caused by the order or in-
junction only by an action on the bond.2 Although many state stat-
utes and the federal statute use language that would seem to require
that a bond be posted,3 courts have divided over whether this decision
1. A detailed and more comprehensive analysis of injunction bonds generally is
published by Professor Dan Dobbs in this edition of the North Carolina Law Review;
Dobbs, Should Security be Required as a Pre-condition to Provisional Injunctive Relief?,
52 N.C.L. REv. 1091 (1974).
2. Russell v. Farley, 105 U.S. 433, 437 (1881); First-Citizens Bank & Trust Co.
v. Camp, 432 F.2d 481 (4th Cir. 1970); Mensing v. Kasianowicz, 229 So. 2d 881 (Fla.
Ct. App. 1969); cf. Utica v. Hanna, 249 N.Y. 26, 162 N.E. 573 (1928) (If the trial
court inserts a condition in the injunction order that the plaintiff will be liable for all
damages the defendant sustains, he is liable even if no bond was posted).
3. E.g., the Federal Rule of Civil Procedure 65(c) provides, "no restraining order
or preliminary injunction shall issue except upon the giving of security by the applicant,
in such sum as the court deems proper, for the payment of such costs and damages as
may be incurred or suffered by any. party who is found to have been wrongfully enjoined
or restrained."
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is discretionary with the trial judge. The amount of the security is
also often within the judge's discretion,5 and a judge, statutorily re-
quired to condition relief on the posting of a bond, commonly fixes
the amount of the bond at a nominal sum.8 This practice is most com-
mon in cases involving indigent plaintiffs, 7 class actions by environ-
mental groups," or where the damage to the defendant seems at most
highly speculative.' If no bond is required or if bond is set at a nomi-
nal sum, a subsequent determination that the plaintiff was not entitled
to the injunction or that the defendant was wrongfully enjoined is
meaningless for purposes of compensating the defendant for damages.
Thus the question of liability on the bond only becomes important
when the bond has been set for a substantial sum.
Traditionally, courts have not been willing to recognize actions
in tort for damages caused by the preliminary injunction. 10 The defend-
ant harmed by the injunction usually must choose either or both of two
remedies: sue the plaintiff for malicious prosecution or sue on the
bond."' If the court has not required the posting of security by the
plaintiff, the defendant must resort to an action for malicious prosecu-
tion for his damages.12 Since it is very difficult to prove plaintiff's in-
tent to prosecute an injunction suit maliciously, few defendants choose
this alternative.' If, however, a substantial bond were posted by the
4. For more discussion on whether a judge has discretion not to require a bond
see Dobbs, supra note 1, at -.
5. See Steward v. West, 449 F.2d 324 (5th Cir. 1971); 7 J. Moore, FEDERAL
PRACTICE ir 65.09 (2d ed. 1974). But see Allen v. Pyrene Mfg. Co., 111 F. Supp. 819
(D.NJ. 1953) (held reversible error for trial court not to require security for the extra-
ordinary relief sought from the applicant).
6. Natural Resources Defense Council v. Grant, 4 E.R.C. 1659 (4th Cir. 1972);
EDF v. Army Corps of Eng'rs, 331 F. Supp. 925 (D.D.C. 1971).
7. Marsh v. Moore, 325 F. Supp. 392, 396 (D. Mass. 1971); Bass v. Richardson,
338 F. Supp. 478, 490 (S.D.N.Y. 1971); see Blood, Injunction Bonds: Equal Protection
for the Indigent, 11 S. TEx. L.i. 16 (1969).
8. EDF v. Army Corps of Eng'rs, 331 F. Supp. 925 (D.D.C. 1971). Contra,
Anaconda v. Ruckelshaus, 352 F. Supp. 697 (D. Colo. 1972), rev'd, 482 F.2d 1301 (9th
Cir. 1973) (a $30,000 bond required).
9. Steward v. West, 449 F.2d 324 (5th Cir. 1971); Powelton Civic Home Owners
Ass'n v. HUD, 284 F. Supp. 809, 839 (E.D. Pa. 1968).
10. United States Steel Corp. v. UMW, 456 F.2d 483, 490 (3d Cir. 1972), cert.
denied, 408 U.S. 923 (1973); C. McCo i cK, DAMAGES 389 (1935).
11. Northern Oil Co. v. Socony Mobil Oil Co., 347 F.2d 81 (2d Cir. 1965).
12. Steller v. Thomas, 232 Minn. 275, 45 N.W.2d 537 (1950); Shute v. Shute, 180
N.C. 386, 104 S.E. 764 (1920); Register v. Griffin, 6 N.C. App. 572, 170 S.E.2d 520
(1969). See also Byrd, Malicious Prosecution in North Carolina, 47 N.C.L. REv. 285,
304 (1969).
13. Crescent City Live Stock Co. v. Butchers' Union Slaughter-House Co., 120
U.S. 141 (1887); United Motors Serv., Inc. v. Tropic-Aire, Inc., 57 F.2d 479, 483 (8th
Cir. 1932) (the error in enjoining the defendant must be "sufficiently intentional").
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plaintiff, the successful defendant may, depending on the law of his
jurisdiction, either move to recover on the bond or may bring an ac-
tion on the bond independent of the suit for injunction.' 4 In either
case the defendant's recovery will be limited to the face value of the
bond.' 5 Third parties who may have been damaged directly or in-
directly as a result of the preliminary injunction may pursue their
common-law remedies in a separate action, but only those persons who
have been enjoined by the court order have an action on the bond.'"
Courts have recognized restitution as another remedy to assist de-
fendants who may have been wrongfully enjoined.1  Where no bond
has been posted or where damages on the bond may be speculative,
the defendant may sue on a restitutionary theory if he can show that
the plaintiff has in some manner been unjustly enriched at his expense.'"
There are several articulated reasons for requiring an injunction
bond. In England the security of a bond was deemed necessary only
to protect the enjoined parties from an injunction -that was obtained in
bad faith.' 9 This subjective standard gave way in the American courts,
however, to a more objective standard, one which compensates the suc-
cessful defendant for damages notwithstanding the motive of the plain-
14. For more detail on when to bring a separate action or a motion for judgment
on the bond see 7 J. Moona, supra note 5, at 11 65.1.02.
15. First-Citizens Bank & Trust Co. v. Camp, 432 F.2d 481 (4th Cir. 1970); Inter-
national Ladies' Garment Workers' Union v. Donnelly Garment Co., 147 F.2d 246, 253
(8th Cir. 1945); Jamaica Lodge 2188 v. REA, Inc., 200 F. Supp. 253 (E.D.N.Y. 1961).
16. Powelton Civic Home Owners Ass'n v. HUD, 284 F. Supp. 809, 814-15 (E.D.
Pa. 1968); Dadeville v. Wynn, 14 Ala. App. 418, 70 So. 197 (1915); Interstate Nat'l
Bank v. McCormick, 67 Mont. 80, 214 P. 949 (1923) (where injunction interfered with
property rights of a third party, be could not sue on the bond but had an action in tort
for conversion); Jordan-Jefferson, Inc. v. Scheer, 16 Wis. 2d 288, 114 N.W.2d 408
(1962).
17. See Middlewest Motor Freight Bureau v. United States, 443 F.2d 212 (8th Cir.
1970), cert. denied, 402 U.S. 999 (1971); Greenwood County v. Duke Power Co., 107
F.2d 484 (4th Cir. 1939), cert. denied, 309 U.S. 667 (1940); Note, Injunctions-Resti-
tution and Damages as Remedies for Wrongful Issuance of Injunction, 7 U. CHI. L. REv.
382 (1940). See generally Annot., 131 A.L.R. 878 (1941).
18. Restitution provides some relief for the defendant but is not a general damage
remedy-i.e. the defendant will not necessarily recover for all his damages on a restitu-
tionary theory.
The restitution claim stands in flat contrast to the damages action ....
The damages recovery is to compensate the plaintiff, and it pays him,
theoretically, for his losses. The restitution claim, on the other hand, is not
aimed at compensating the plaintiff, but at forcing the defendant to disgorge
benefits that it would be unjust for him to keep.
D. DOBBS, HANDBOOK ON THE LAW OF REmmms § 4.1, at 224 (1973). Thus, when
the defendant seeks to recover for his actual losses, restitution is not likely to be the
most propitious remedy.
19. E.g., Smith v. Day, 21 Ch. D. 421 (C.A. 1882). See also Note, Interlocutory
Injunctions and the Injunction Bond, 73 HAnv. L. REv. 333 (1959).
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tiff.20  Under this view the purpose of the bond is to compensate the
defendant for damages he suffered because of the injunction.
Another justification has been to discourage plaintiffs from initi-
ating frivolous injunction suits. However, this reasoning has been un-
dermined in those jurisdictions where the bond requirement is discre-
tionary or where the bond amount may be nominal. Furthermore, if
plaintiff has shown bad faith, a malicious prosecution action may be a
more effective deterrent, especially in those jurisdictions allowing a
malicious prosecution action in addition to a suit on the bond.
Perhaps the most rational justification for the bond lies in the na-
ture of judicial interlocutory relief. It has been suggested that two
competing considerations---"the traditional reluctance to penalize a
plaintiff for resorting to the judicial process or to make him pay a price
for his remedy . . . [and] the extreme caution which often permeates
judicial proceedings and is reflected in their elaborate safeguards" 2 -
interact when interlocutory relief is granted. In order to protect the de-
fendant from harm caused by the recognized need for a speedy deter-
mination of interlocutory injunctive relief, the properly fixed bond
serves to minimize the drastic effect of this anticipatory relief on the
enjoined party.
Once it has been determined that the plaintiff (or surety) is liable
on the bond, only those damages that were caused by the restraining
order will be considered.22  A jurisdiction's general rules for deter-
mining damages are used to determine the extent of the plaintiff's lia-
bility on the bond. 3 Generally, punitive damages are denied.24 There
is a divergence of opinion among courts on whether attorneys' fees are
20. Interlocutory relief is justified on the theory that it is better to maintain the
status quo than to allow one party to unilaterally infringe another's legal rights. Gillies
v. Radke, 78 N.D. 974, 54 N.W.2d 155 (1952). Thus the Supreme Court has stated,
"[A] party against whom an erroneous judgment or decree has been carried into effect
is entitled, in the event of a reversal, to be restored by his adversary to that which he
has lost thereby." Arkadelphia Milling Co. v. St. Louis Sw. Ry., 249 U.S. 134, 145
(1918).
21. Note, 73 HAav. L. REv., supra note 19, at 336.
22. Houghton v. Meyer, 208 U.S. 149 (1908); Rees v. Peltzer, 1 Ill. App. 315, 324
(1878). See generally Note, Recovery of Damages on Injunction Bonds, 32 COLUM.
L. REv. 869 (1932); Note, Measure of Recovery on Dissolution oj Injunction Restrain-
ing Foreclosure Sale, 9 N.C.L. Rnv. 68 (1931); Note, Indemnification of Enjoined
Party, 40 TBNN. L. REv. 286 (1973); Note, 7 U. CHI. L. Rav., supra note 17.
23. Therefore damages cannot be remote, conjectural, or speculative, and the laws
on duty to mitigate damages apply to the enjoined defendant. Shepherd v. Gambill, 96
S.W. 1104 (Ky. 1906).
24. Gillies v, Radke, 78 N.D. 974, 54 N,W,2d 155 (1952).
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recoverable in an action on the bond.25 Those states that have allowed
attorneys' fees to be recovered only consider the costs of defending the
action for the temporary injunction and the costs of seeking a dissolu-
tion; they do not consider the fees incurred for the trial on the merits. 26
The federal courts in diversity cases will not award attorneys' fees27 de-
spite state laws to the contrary and have held that Erie Railroad v.
Tompkins28 does not preempt the application of rule 65 (c) which has
been interpreted to exclude attorneys' fees.2 9
II. LIABILITY ON THE BoND
A. Liability Standards and the Court's Discretion
After an interlocutory injunction has been granted by a trial court,
a variety of circumstances may halt the pursuit of a permanent injunc-
tion, thus enabling the defendant to seek damages for the period of his
restraint. To determine whether liability on the bond has been "trig-
gered," a judicial determination must be made, either by the lower court
judge or the appellate court, that the plaintiff should not have restrained
the defendant and that the restraint has in fact caused defendant some
damage. 0 Both elements must be satisfied before a determination of
liability is made. If the defendant suffered no damage even though he
was wrongfully enjoined or, if in spite of injury to the defendant, the
plaintiff was entitled to the injunction, the bond will be discharged, 1
25. Tullock v. Mulvane, 184 U.S. 497 (1902); United States Steel Corp. v. UMW,
317 F. Supp. 1070 (W.D. Pa. 1970), rev'd, 456 F.2d 483, 490 (3d Cir.), cert. denied,
408 U.S. 923 (1972); Bullova Watch Co. v. Rogers-Kent, Inc., 181 F. Supp. 340
(E.D.S.C. 1960); Monolith Portland Midwest Co. v. Reconstruction Fin. Corp., 128 F.
Supp. 824 (S.D. Cal. 1955), modified, 240 F.2d 444 (9th Cir. 1957); Travelers Mut.
Cas. Co. v. Skeer, 24 F. Supp. 805 (W.D. Mo. 1938), appeal dismissed, 106 F.2d 1017
(8th Cir. 1939); Byrnes v. Metz, 53 Wis. 2d 627, 193 N.W.2d 675 (1972).
26. Bein v. Heath, 53 U.S. (12 How.) 168 (1851); Edwards v. Wiseman, 198 La.
382, 3 So. 2d 661 (1941).
27. E.g., Tullock v. Mulvane, 184 U.S. 497 (1902).
28. 304 U.S. 64 (1938).
29. See United States Steel Corp. v. UMW, 456 F.2d 483, 490 (3d Cir.), cert. de-
nied, 408 U.S. 923 (1972); Travelers Mut. Cas. Co. v. Skeer, 24 F. Supp. 805 (W.D.
Mo. 1938), appeal dismissed, 106 F.2d 1017 (8th Cir. 1939). But see Bulova Watch
Co. v. Rogers-Kent, Inc., 181 F. Supp. 340 (E.D.S.C. 1960).
A special body of law has developed for bonds in labor injunction suits under §
301 of the Labor-Management Relations Act of 1947, 29 U.S.C. § 185 (1970) or under
§ 7 of the Norris-LaGuardia Act, 29 U.S.C. § 107 (1970). This law is not consistent
with the general law on bond liability. In United States Steel Corp. v. UMW, supra,
the court construed the statutes to allow recovery for any loss, expense, damage, and
attorney's fees and also held that the defendants were not limited in their recovery to
the amount of the bond.
30. Josephson v. Fremont Indus., Inc., 282 Minn. 51, 163 N.W.2d 297 (1968).
31. When a bond is "discharged," it is "tantamount to a ruling that the injunction
was properly granted." Satellite Broadcasting Co. v. Tingley, 286 Ala. 571, 577, 243
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and the plaintiff and his sureties will be released from liability. 2 To
show compensable injury caused by the injunction, a defendant must
merely follow his jurisdiction's rules on proof of damages." A ruling
that the plaintiff should not have received the interlocutory relief, how-
ever, is more difficult to anticipate. Little conformity exists in the
varying standards employed by the courts; decisions vary as to the
judge's discretion, and often no justification for liability is offered by
the court's opinion."
A court usually determines liability by examining the specific
wording of the bond.38 Althoug4 liability provisions in bonds are
now often standardized and are often governed by a statute which also
may state a general standard, certain bonds state their own conditions
of liability.36 Since the injunction bond may in some ways be viewed
as a contract between the parties, 7 liability will be determined from
the wording of the bond, 8 as in an ordinary contract action, even
though the statutory standard is broader.39  On the other hand, where
the bond uses language broader than the statute, it is limited by the
statutory standard. °
So. 2d 677, 683 (1971) (per curiam). This term is to be distinguished from a "dissolu-
tion" of the bond which occurs when the injunction was wrongfully issued. Id.; Union
Springs Tel. Co. v. Green, 47 Ala. App. 427, 255 So. 2d 896 (1971).
32. E.g., Rieger v. Tierney, 265 So. 2d 279 (La. Ct. App. 1972) (no recovery on
bond where defendant had suffered no damages).
33. E.g., Byrnes v. Metz, 53 Wis. 2d 627, 193 N.W.2d 675 (1972); see Note, 32
COLUM. L. R v., supra note 22.
34. Nicholas v. Willmott, 175 So. 2d 592 (Fla. Ct. App. 1965) (per curiam); see
J.A. Tobin Constr. Co. v. Holtman, 207 Kan. 525, 485 P.2d 1276 (1971).
35. See Somerville v. Mayes, 54 Miss. 31, 34 (1876) (right to recover on an in-
junction bond is "coextensive with its conditions and resort must be had to its terms
in determining the rights and liabilities of parties to it").
36. In one case, for example, the bond precisely stated that the plaintiff would pay
"all costs and damages not exceeding the sum that may be adjudged against plaintiff and
appellant . . . on account of said appeal and on account of the issuance of the within
injunction if the judgment appealed from is affirmed or the appeal dismissed." Monolith
Portland Midwest Co. v. Reconstruction Fin. Corp., 128 F. Supp. 824, 876 (S.D. Cal.
1955). In another case there was no recovery on the bond because defendants had
failed to prove that the plaintiff "vexatiously" instituted the proceedings which were a
condition of the bond. Garrett & Hill v. Logan, 19 Ala. 344, 345-46 (1851).
37. See discussion on the contract-bond analogy, note 74 infra.
38. Meyers v. Block, 120 U.S. 206 (1887); Bein v. Heath, 53 U.S. (12 How.) 168
(1851).
39. For example, in Eistrat v. Massachusetts Bonding & Ins. Co., 224 F.2d 784
(9th Cir. 1955), the court determined that even though the restraining order was not
dissolved until October 1, the bond had expressly limited the bond's duration to cover
the period from July 15 to August 15.
40. See State ex rel. Meadow River Lumber Co. v. Marguerite Coal Co., 104 W.
Va. 324, 140 S.E.2d 49 (1972).
LIABILITY ON INJUNCTION BONDS
The state -and federal statutes which require security prior to in-
junctive relief are primarily of two types and contain very general
standards for triggering liability.4 Those patterned after federal rule
65(c) require payment for "costs and damages as may be incurred or
suffered by any party who is found to have been wrongfully enjoined
or restrained."42  The other typical statute provides for liability "when
it is finally determined that the plaintiff was not entitled to the prelim-
inary injunction. ' 43  Arguably, these two tests involve differing stand-
ards, the former requiring some element of wrongfulness by the plain-
tiff, the latter requiring merely a determination on the merits in favor
of the defendant.
The federal standard poses the problem of when the test is to be
applied. The determination that the injunction was wrongful or that
the plaintiff was not entitled to injunctive relief would seem to require
a review of only those facts existing when the interlocutory relief was
originally requested, and perhaps a subjective examination of plaintiff's
motives.44  Logically, "wrongful" implies that the plaintiff should have
known not to seek preliminary injunctive relief and that he is in some
way at fault for the defendant's restraint. The actual practice in the
federal courts, however, has not been to examine the plaintiff for fault,
but rather has been to use the final determination of the case on the
merits as an easily applied test of liability.45 The confusion in phrase-
ology and interpretation is illustrated by Houghton v. Meyer in which
a bond was posted to pay all damages "suffered or sustained by reason
41. The statutory language varies. For example in Connecticut, the plaintiff is li-
able if he "shall fail to prosecute the action to effect." CONN. GEN. STAT. REv. § 52-
472 (1958). This has been interpreted to mean that he must get a permanent injunction
in order to prevent liability on the bond. Lawlor v. Merritt, 81 Conn. 715, 72 A. 143
(1909). See ORE. REV. STAT. § 32-020 (1971) ("if the same wrongful or without suffi-
cient cause"); cf. IowA R. Civ. P. 327.
42. E.g., COLO. R. Civ. P. 65(c); IDAHO P_ Cv. P. 65(c); MrIN. R. CIV. APP.
P. 65.03; NEv. R. Crv. P. 65(c).
43. E.g., CAL. CIV. PRO. CODE § 529 (West 1954) ("if the court finally decides
that the applicant was not entitled ...."); accord, MD. R.P. BB75. Similar to these
are statutes that read, "if it is finally decided that the injunction ought not to have been
granted." ARK. STAT. ANN. § 32-207 (1962); accord, NEB. REv. STAT. § 25-1067
(1964); Omo K. Civ. P. 65(c).
44. Although the decision is a minority view, one court has held that "to sustain
an action for damages it must be made to appear that such injunction was wrongful in
its inception. . . ." Scott v. Frank, 121 Iowa 218, 221, 96 N.W. 764, 765 (1903).
45. See Jamaica Lodge 2188 v. REA, Inc., 200 F. Supp. 253 (E.D.N.Y. 1961). One
state supreme court has made this rule more absolute by holding that "dissolution of an
injunction is conclusive that it was wrongfully issued," thus implying that dissolution for
whatever reason determines wrongfulness and triggers liability. Berkey Farmers Mut.
Tel. Co. v. Sylvania Home Tel. Co., 97 Ohio St. 67, 71-72, 119 N.E. 140, 141 (1917),
applied in Hobson v. Eaton, 327 F. Supp. 74, 79 (N.D. Ohio 1970).
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of wrongfully and inequitably suing out the injunction. ''14 It is argu-
able that the added requirement that the injunction be inequitable as
well as wrongful mandated a determination of plaintiff's fault. The
Supreme Court, however, held the plaintiff liable on the bond because
the defendant had won on the merits, using the standard that liability
is triggered "should it turn out that the defendants' contention was right
and that of the complainants wrong. '47  Thus the outcome of the case
constituted the "wrongfulness" needed to trigger liability on the bond.48
Even if the bond or statute makes the plaintiff liable if it is "fi-
nally determined" that he was not entitled to the injunction, the defend-
ant must generally await a favorable final determination of the case
on the merits.49 Under this standard the court finds liability on the
basis of the final outcome of the injunction suit.50 Except in a few
jurisdictions, no liability on the bond accrues until after the case has
reached final judgment. 51 Sometimes a suit may never reach the mer-
its, but the determination of liability will be the same because a point
of finality has been reached nevertheless. For example, the Eighth
Circuit recently stated,
We recognize that the issuance, often ex parte, of a temporary re-
straining order is a necessary and not uncommon practice to pre-
serve the status quo and prevent claimed irreparable injury. In re-
ferring to an improvidently issued restraining order, we are not im-
plying that the judge in any way acted improperly. Rather, the
restraint is wrongful or improvident in the sense that the party who
obtained its benefit is later found not to have been entitled to it
or has failed to prevail on the merits.52
The court probably used the words "not entitled to" the injunction to
refer to a disposition of the suit in the defendant's favor prior to a final
judgment on the merits, such as a voluntary dismissal or partial dis-
solution. 3
46. 208 U.S. 149, 153 (1908).
47. Id. at 159.
48. But see Smith v. Kuhl, 26 N.J. Eq. 97 (Ch. 1875).
49. Sheridan County Elec. Co-op, Inc. v. Ferguson, 124 Mont. 543, 548, 227 P.2d
597, 600 (1951).
50. By determining that the plaintiff was not entitled to the injunction, the court
does not hold the plaintiff at fault and does not pass judgment on whether the prelimi-
nary injunction was rightfully issued on the facts as they existed at the time it was
granted.
51. See, e.g., Rose v. Martin, 308 Ky. 661, 215 S.W.2d 579 (1948).
52. Middlewest Motor Freight Bureau v. United States, 433 F.2d 212, 241 n.4 (8th
Cir. 1970) (emphasis added).
53. See text accompanying note 97 infra.
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Although adherence to the rigid rule is the common practice, some
courts have left room for flexibility by interpreting the statutes to allow
them discretion to determine liability.54 Precedent for this discretion
arose in Russell v. Farley,5 5 in which the Supreme Court held that the
determination of damages lay within the discretion of the trial judge
and that the plaintiff was not liable on the bond because "such a litiga-
tion as this was could hardly fail to result in damage to all the parties
engaged in it. But it is generally damnum absque injuria."56 Russell
v. Farley has been cited repeatedly by courts as precedent for their dis-
cretionary power5 7 even though the case was later limited to its facts by
the Supreme Court in Houghton v. Meyer 58 As the Court in Hough-
ton noted, the injunction in Russell had been properly granted for at
least one-half of the plaintiff's claim, and Russell had expressly stated
that "the injunction has not been entirely dissolved, and it has never
been decided that the complainant was not entitled to it.. .."59
Subsequent cases have differed over the power of judges to exer-
cise discretion in establishing liability on the bond. For example, in
Atomic Oil Co. of Oklahoma, Inc. v. Bardahl Oil Co., 0 the grant of a
preliminary injunction followed by a permanent injunction was reversed
by the Court of Appeals for the Tenth Circuit, thus triggering liability
of 75,000 dollars on the bond. The court held that after the enactment
of rule 65(c), equity courts no longer had the discretion stated in
Russell v. Farley.6 1 On the other hand, in Page Communications En-
gineers, Inc. v. Froehlke2 the Court of Appeals for the District of Co-
lumbia held:
Although Rule 65(c) required a bond here, it does not follow
that the District Court was bound to award damages on the bond,
without considering the equities of the case. The Rule did not
make judgment on the bond automatic, upon a showing of damage.
On the contrary, the court in considering the matter of damages
was exercising its equity powers, and was bound to effect justice
between the parties, avoiding any result that would be inequitable
54. Bulova Watch Co. v. Rogers-Kent, Inc., 181 F. Supp. 340, 343 (E.D.S.C.
1960); Wissman v. Boucher, 150 Tex. 326, 240 S.W.2d 278 (1951).
55. 105 U.S. 433 (1881).
56. Id. at 446; accord, Lawrence v. St. Louis-San Francisco Ry., 278 U.S. 228, 233
(1929).
57. See, e.g., Greenwood County v. Duke Power Co., 107 F.2d 484 (4th Cir.
1939), cert. denied, 309 U.S. 667 (1940).
58. 208 U.S. 149 (1908).
59. 105 U.S. at 446-47.
60. 419 F.2d 1097 (10th Cir. 1969), cert. denied, 397 U.S. 1063 (1970).
61. Id. at 1100.
62. 475 F.2d 994 (D.C. Cir. 1973).
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or oppressive for either party. The Rule was not intended to neg-
ate the court's duty in this regard. Thus, we hold that the court
had discretion to refuse to award damages, in the interest of equity
and justice. This conclusion is consistent with the provision of the
Rule which gives the court discretion to fix bond in a nominal
amount; clearly the Rule does not contemplate that a defendant
who is wrongfully enjoined will always be made whole by recovery
of damages.63
Any realistic analysis of one's chance for recovery on the bond
must weigh the discretionary role of the trial judge. Although import-
ance has been placed by courts on the exact wording of the bond or on
the precise standard that a governing statute sets forth, Page Communi-
cations Engineers is but one example of how those considerations may
be tossed aside in the interest of "effecting justice" between the par-
ties.64 As one court stated, "The court which granted the injunction
and required the bond may have a discretion to deny damages to an
enjoined party if the injunction was 'taken out in good faith, or -the law
was uncertain or for some other equitable cause ... ",5
In spite of this liberal trend, many courts consistently use the
"final determination on the merits" rule. In a recent Oregon decision
the state supreme court held:
In such a case the fact that plaintiffs acted in good faith and with
"sufficient cause" in securing the preliminary injunction is no de-
fense. If, on trial, it is held that plaintiffs are not entitled to a
permanent injunction, it follows . . . that a previously issued pre-
liminary injunction was "wrongful," so as to entitle the defendants
to recovery of such damages as was sustained by defendants by
reason of that injunction. 6
Sometimes the defendant's conduct may affect whether he will re-
cover on the bond. For example, this may occur when the defendant
does not affirmatively seek a dissolution of the injunction. One un-
usual Louisiana case denied damages to a defendant who had been en-
63. Id. at 997.
64. See Wood, Wire & Metal Lathers Local 216 v. Brown & Root, Inc., 157 F.
Supp. 342, 344 (S.D. Ala. 1957); Sperry & Hutchinson v. Tacoma, 205 F. 641 (W.D.
Wash. 1913); Coosaw Mining Co. v. Carolina Mining Co., 75 F. 860, 867 (D.S.C.
1896); Union Springs Tel. Co. v. Green, 47 Ala. App. 427, 255 So. 2d 896 (1971);
Dadeville v. Wynn, 14 Ala. App. 418, 70 So. 197 (1915); Colorado Civil Rights
Comm'n v. Forrester, 29 Colo. App. 158, 480 P.2d 600 (1971); Scott v. Frank, 121 Iowa
218, 96 N.W. 764 (1903); cf. Amacker v. Amacker, 146 So. 2d 672 (La. Ct. App.
1962).
65. Bulova Watch Co. v. Rogers-Kent, Inc., 181 F. Supp. 340, 343 (ED.S.C.
1960).
66. Pearson v. Sigmund, 263 Ore. 626, 631, 503 P.2d 702, 704 (1972).
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joined from selling his property during an extended eight year litiga-
tion.6 7  Even though final judgment was given for the defendant, the
court held that he was not entitled to recover through fault of his own:
[The record does not support any finding that (the defendant)
exerted any greater effort than the plaintiff to have the rights of
plaintiff and himself adjudicated any more expeditiously than they
were. From the record we can assume that the long delay in bring-
ing this matter to a conclusion fell just as much his fault as that
of the plaintiff thus permitting the injunction to remain in effect
as long as it did.68
Other courts have stated a general rule that the defendant is under
an obligation to try to dissolve the bond as soon as possible.6 9 This
rule, however, practically ignores the purposes for which security is re-
quired in injunction suits. Since the purpose of the bond is to com-
pensate the defendant for damages sustained during the period of in-
junction, it seems illogical as an absolute rule to deny liability because
the defendant failed actively to pursue a dissolution. The fact that he
was enjoined at plaintiff'sbehest and under court order should be suf-
ficient to trigger liability so long as the defendant can prove damages.
One court has held that only when the record reveals an "unconscion-
able or unreasonable" delay by the defendant should damages be de-
nied.
While respondent had the right under Rule 65(c) to move upon
two days' notice or less to dissolve or modify the restraining order,
we are not prepared to say on this record it must do so or lose its
right to move for reasonable damages proximately caused by the
restraining order. . . . The record reveals that no unconscionable
or unreasonable delay ocurred between the ex parte issuance of the
restraining order and the determination that it should be dissolved
when the preliminary injunction was denied. 70
The defendant has the same duty to mitigate his damages as a
plaintiff would have in a breach of contract taction.71 Failure to
mitigate, however, does not preclude recovery of damages altogether;
it only reduces the amount of damages by the amount that -could have
been mitigated. 71 When the defendant has shown a deliberate and un-
67. Keller v. Keller, 220 So. 2d 745 (La. Ct. App. 1969).
68. Id. at 750-51.
69. E.g., Reader R.R. v. Green, 228 Ark. 4, 305 S.W.2d 327 (1957).
70. Glen Falls Ins. Co. v. First Nat'1 Bank, 83 Nev. 196, 199, 427 P.2d 1, 3
(1967).
71. United States Fidelity & Guar. Co. v. Jones, 133 Ky. 621, 111 S.W. 298
(1908).
72. For more detail on minimization of damages see D. DOBBS, supra note 18, at
§ 3.7.
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conscionable failure to pursue a dissolution of the injunction, it seems
reasonable that damages should be completely denied.
When a defendant breaches conditions of the injunction, it has
been held that this does not affect his right to recover on the bond be-
cause the breach of the injunction and liability on the bond involve
totally separate legal relationships. "The condition of the bond is one
thing, the service of the writ another and entirely different thing. ...
The proceedings to enforce plaintiff's liability on the bond are in the
nature of an action upon contract, not a proceeding in equity. '73
The contract-bond analogy has been discredited and much cri-
ticized, 74 but even if it were an apt analogy, it would not produce logi-
cal consequences. If the bond is strictly viewed as a contract, pay-
ment of damages would constitute the performance. Impliedly, the
defendant's consideration for the contract is his promise to refrain
from the enjoined activity. If the defendant violates the terms of the
injunction order, he has breached his contract with the plaintiff and
thus he cannot recover on the bond. Although few cases have dis-
cussed this point, the effect of the defendant's violation on plaintiff's
liability should depend on the nature and degree of the violation. If
the violation is minor and a contempt order is sufficient to protect the
plaintiff's rights, the violation should not constitute a waiver of an ac-
tion on the bond.7 5
B. The Finality Requirement and the Effects of Procedure on Bond
Liability
(1) The Finality Requirement. Due to the nature of the appel-
late system, a great amount of time may elapse between the original
grant of an interlocutory injunction and a final resolution of the case
on the merits. During this period of the defendant's restraint, the pro-
cedural twists of the case through the pretrial, trial, and appellate
73. Prest v. Stein, 220 Wis. 354, 265 N.W. 85 (1936).
74. See Travelers Mut. Cas. Co. v. Skeer, 24 F. Supp. 805, 806 (W.D. Mo. 1938),
appeal dismissed, 106 F.2d 1017 (8th Cir. 1939) ("An injunction bond is more than
a contract .... To say that it is to be construed as a simple contract between the
parties would be construed, seems to us a doctrine unwarranted. Certainly the Federal
Court will construe its own orders, its own rules, its own bonds."); Note, 73 HAP. L.
REV., supra note 19, at 344-46.
75. It has been held that when a defendant breaches an injunction, a court may
disallow the defendant any "aid from courts of the state where the injunction is granted
in the assertion of rights growing out of the same transaction in question," Wehrhane
v. Peyton, 134 Conn. 486, 496, 58 A.2d 698, 703 (1948), but not where the relief sought
is of a separate nature and is in a separate action. See Lawrence v. Lawrence, 79 N.J.
Super. 25, 190 A.2d 206 (App. Div. 1963).
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stages may determine liability on the bond. The continuation or dis-
solution of an interlocutory injunction can come under judicial consid-
eration at six different stages in the course of -an injunction suit: (1)
the ex parte hearing for a temporary restraining order; (2) the hearing
for a preliminary injunction; (3) the appeal from the grant of a pre-
liminary injunction; (4) the appeal from a denial of a motion to dis-
solve the preliminary injunction; (5) the trial on the merits; and (6)
the appellate review of the final judgment.76 At any of these stages
the interlocutory injunction may be dissolved, but the defendant must
usually wait to sue on the bond until after a final judgment has been
rendered in the case.77  The reason for requiring the defendant to await
final judgment and the completion of all appeals is the possibility that
on appellate review the injunction may be reinstated and judgment
given for the plaintiff.
Although a final judgment for a plaintiff, after dissolution of the
injunction by the trial court, is not technically a determination that the
plaintiff was entitled to the injunction or that the defendant was not
wrongfully enjoined, 78 courts will generally overlook this theoretical
problem and discharge the bond. Most states follow the rule that the
final outcome of the suit and not the order vacating the temporary in-
junction determines the right to damages on the bond.79  Illinois, how-
ever, and a few other states8 allow damages for a wrongful issuance
of a temporary injunction to be awarded without awaiting a final de-
termination of the case on the merits."' In Schien v. City of Virden"
the Illinois Supreme Court discussed its reasons for allowing recovery
at the time of dissolution:
To understandingly interpret and apply this statute it must be kept
in mind that in a suit for a permanent injunction, if a temporary
76. See Note, 73 HAv. L. Rlv., supra note 19, at 339-40.
77. Sunbeam Corp. v. Schiros, 151 F. Supp. 166 (E.D. Mich. 1957); Powers v. Fi-
delity & Deposit Co., 42 Del. 577, 41 A.2d 830 (1945).
78. See text accompanying note 133 infra on plaintiffs' attempts to make "law of
the case" arguments to prevent the courts from making the final determination on the
merits conclusive of liability on the bond.
79. Allen v. Newmarket Indus. Associates, 96 N.H. 340, 76 A.2d 920 (1950); New
York See. & Trust Co. v. Lipman, 32 N.Y.S. 65 (Sup. Ct. 1895).
80. See Miss. CODE ANN. § 11-13-5 (1972); W. VA. CODE §§ 53-5, -9 (1966);
Howard v. Lindeberg, 2 Alas. 301 (2d Div. 1904); rev'd on other grounds, 146 F. 467
(9th Cir. 1906); Jesse French Piano & Organ Co. v. Porter, 134 Ala. 302, 32 So. 678
(1902); Union Springs Tel. Co. v. Green, 47 Ala. App. 427, 255 So. 2d 896 (1971);
Central La. Elec. Co. v. Pointe Coupee Elec. Membership Corp., 182 So. 2d 752 (La.
Ct. App.), writ refused, 249 La. 119, 185 So. 2d 529 (1966).
81. See ALA. CODE, tit. 7, § 1043 (1958); ILL. ANN. STAT., ch. 69, § 12 (1971).
82. 5 Ill. 2d 494, 126 N.E.2d 201 (1955).
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injunction issued prior to the determination on the merits, separate
and distinct issues are involved. The issues as to issuance of the
temporary injunction are not dependent upon the determination on
the merits. A temporary injunction may be wrongfully issued al-
though plaintiff prevails in his suit for a permanent injunction...
and the temporary injunction may rightfully issue although plaintiff
does not sustain his suit on the merits. . . . Damages claimed un-
der this statute are therefore based on the wrongful issuance of the
temporary injunction, and cannot be assessed until there has been
a legal determination that the temporary injunction was wrongfully
issued. This is attained by the dissolution of the temporary injunc-
tion before the determination on the merits. Where the cause is
heard on the merits before the temporary injunction is dissolved,
if a permanent injunction is granted the temporary is not thereby
dissolved but is merged with the permanent injunction . . . if a
permanent injunction is denied and the complaint dismissed, the
temporary injunction is not thereby dissolved, it has served its pur-
pose and expires. It is provisional in character and becomes
functus officio when. the cause is heard on its merits.88
The Illinois statute has been construed to deny damages when a tem-
porary restraining order is followed by a permanent injunction which
is reversed on appeal because the temporary injunction (1) was not
dissolved (2) before a final determination on the merits, both of which
are express requirements of the statute.84
This Illinois practice seems reasonable insofar as it allows a prompt
determination of the wrongfulness of the interlocutory injunction, thus
protecting the plaintiff from paying for damages caused by an unneces-
sarily long restraint. It fails, however, to offer a remedy for those de-
fendants who await a final determination in their favor rather than
move for dissolution and damages prior to completion of the suit.
The different degrees of proof required for temporary restraining
orders, preliminary injunctions and permanent injunctions often man-
date waiting until final judgment. A temporary restraining order may
be issued ex parte; a preliminary injunction issues at a hearing at which
both parties offer limited proof; a permanent injunction issues only after
a full hearing on the merits during which each party has exhausted the
limits of his proof and the court has received all evidence necessary
for a proper determination.85 Thus it is only at this final stage that a
decision is rendered based on all the evidence. The procedural rules
of the injunctive process deny parties an opportunity to offer all their
83. Id. at 503-04, 126 N.E.2d at 206.
84. House of Vision, Inc. v. Hiyane, 42 IM. 2d 45, 245 N.E.2d 468 (1969).
85. See D. DOBBS, supra note 18, at § 2.10.
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proof or to reach the merits at the time of the temporary restraining
order or the preliminary injunction. Because of this procedure, the
preliminary injunction and permanent injunction should not be viewed
as two separate orders.
But where a preliminary injunction is obtained, which
upon final hearing is made perpetual, can it be seriously doubted
that the permanent injunction, as it is called, is the same injunction
that was first sued out? I think not. The difference between the
two is only in name.... [I]f the temporary injunction is finally
made perpetual or permanent, it is certainly of no consequence
whether it had ever been dissolved for a time, or whether it had
been continued in force throughout. .... 86
Except in a few limited instances, 7 when the interlocutory injunction
is dissolved, a determination of liability should await the final decision
on the permanent injunction. According to one view, the possible
abuses that could result from not awaiting finality are fraudulent plead-
ings and perjury by the defendant.8 8 Most states and the federal courts
view the whole injunction suit as an integrated process and require
finality before damages are determined on dissolution.89
(2) Dismissal of the Case. Finality in an injunction suit may
occur prior td'a determination on the merits if there is a dismissal of
the case, and d&ending on the reasons for the dismissal, liability may
or may not be granted on the bond. In Texas Construction Co. v.
Hoisting & Portable Engineers' Local 10110 an appellate ruling on an
interlocutory injunction determined that the trial court had no jurisdic-
tion over the subject matter and dismissed the suit. The court held
that damages were recoverable on the bond despite plaintiff's argument
that the court, without jurisdiction, could not award damages. The
dismissal for lack of jurisdiction was considered by the court as a final
determination sufficient for triggering liability. 1 An opposite result
86. Jesse French Piano & Organ Co. v. Porter, 134 Ala. 302, 312, 32 So. 678, 681
(1902) (Tyson, J., dissenting).
87. A convincing argument has been made that an affirmance of an appeal from
a denial of a motion to dissolve a preliminary injunction constitutes a thorough review
of plaintiff's right to the injunction, and thus damages may be determined at that time.
See text accompanying note 125 infra.
88. Jesse French Piano & Organ Co. v. Porter, 134 Ala. 302, 32 So. 678 (1902)
(Tyson, J., dissenting).
89. See Pearson v. Sigmund, 263 Ore. 626, 503 P.2d 702 (1972).
90. 180 Kan. 393, 304 P.2d 498 (1956).
91. Accord, Robertson v. Smith, 129 Ind. 422, 28 N.E. 857 (1891); Johnson v.
Howard, 167 Miss. 475, 141 So. 573 (1932); District Lodge 34 v. L.P. Cavett Co., 111
Ohio App. 327, 168 N.E.2d 619 (1959) (immaterial if court lacked jurisdiction over the
subject matter or over the party); Littleton v. Burgess, 16 Wyo. 58, 91 P. 832 (1907).
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was reached in Local 755 v. Country Club East, Inc.,9 2 which involved
a malicious prosecution suit against a defendant who had been granted
a temporary restraining order in a state court to enjoin picketing by
its employees. After the restraining order was dissolved, the employees
instituted an action for damages. The court held that no damages
could be recovered because the state court had no jurisdiction to issue
the temporary restraining order, and thus the order was a nullity. Even
though the plaintiffs had complied with the court's order, the lack of
jurisdiction meant they could not recover for damagesY8
The denial of damages when a case is dismissed for lack of juris-
diction seems inequitable in light of the potential damages that could
result to an enjoined defendant and the lack of effective remedy avail-
able to the defendant at this stage of the proceedings. 94 Jurisdictional
bootstrap principles should apply to allow accrual of liability on the
bond once a court has determined jurisdiction and has, under penalty
of contempt, ordered a party restrained. Arguably, some fault may be
imputed to the plaintiff for choosing the inappropriate forum for his
injunctive remedy, whereas the defendant not only is prohibited from
appealing a temporary restraining order and is required to prove an
abuse of discretion on an appeal from the preliminary, injunction, but
also cannot appeal the jurisdictional issue until final judgment because
a court's determination of jurisdiction is interlocutory in nature.
When a plaintiff voluntarily dismisses his suit, courts are almost
unanimous in holding that the defendant may recover on the bond for
his damages.9 5 They reason that by dismissing his suit a plaintiff in-
dicates that the injunction was wrongful or that he was not entitled to
it.9 G Since the case rarely will have reached the merits when a plaintiff
dismisses his suit, the court will not have determined the propriety of
the plaintiff's injunction. The plaintiff's decision to, withdraw thus
precludes any possible court decision to the contrary. An exception
92. 14 N.C. App. 744, 189 S.E.2d 760, rev'd on other grounds, 283 N.C. 1, 194
S.E.2d 848 (1973).
93. Accord, Montgomery v. Houston, 27 Ky. 488 (1830); Mark v. Hyatt, 135 N.Y.
306, 31 N.E. 1099 (1892).
94. Although the defendant may also bring an action for malicious prosecution, his
chances for recovery are usually slim. See text accompanying note 12 supra.
95. See Golden Gate Mechanical Contractors Ass'n v. Seaboard Sur. Co., 389
F.2d 892 (9th Cir. 1968); Johnson v. Howard, 167 Miss. 475, 141 So. 573 (1932); Wa-
terman v. Waterman, 210 S.W.2d 723 (Mo. Ct. App. 1948). Contra, Colonial Press
of Miami, Inc. v. Industrial Medicine Publishing Co., 199 So. 2d 494 (Fla. Ct. App.
1967) (per curiam).
96. Gubbins v. Delaney, 64 Ind. App. 65, 115 N.E. 340 (1917); M. Blatt Co. v.
Southwell, 259 N.C. 468, 130 S.E.2d 859 (1963).
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to this general rule is recognized when a voluntary dismissal comes
about because of circumstances arising after the issuance of the injunc-
tion where the original injunction was proper.9 7
Damages are also denied when an action is dismissed by stipula-
tion or agreement of the parties. 98 Denial of liability is justified either
on the ground that there was no final decision on the merits99 or that
it was never determined that the plaintiff had not been entitled to the
injunction. 100 By agreeing to the dismissal of the injunction, the de-
fendant is consenting to suffer damages under the injunction and to
forego suing on the bond. There are decisions to the contrary, how-
ever. In a recent Third Circuit case, American Bible Society v.
Blout,101 a group of publishers, who had temporarily enjoined the
Postmaster General from enforcing newly issued rate regulations,
worked out a new regulation satisfactory to all parties. The district
court dismissed the case as moot and denied damages on the bond be-
cause there had been no final judgment in the case. The court of ap-
peals, using circular logic, held that the suit was not moot because the
defendant still had an action against the sureties, and since there could
be no decision on damages until final judgment, the court remanded
the case for final judgment to allow an action on the bond.
Where the parties settle and thus moot the issue by consent, dam-
ages on the bond should be disallowed just as they are when both par-
ties voluntarily stipulate to a dismissal. It is arguable that the settle-
ment in Blout was an acknowledgment that plaintiffs injunction was
justified at its inception and that the defendant's settlement constituted
a waiver of his right to sue on the bond. 02  A sounder result than that
97. In Hammaker v. Behm, 116 Colo. 523, 182 P.2d 141 (1947), several churches
obtained a preliminary injunction to prevent defendants from publishing objectionable
statements in pamphlets. After the defendants voluntarily deleted the objectionable ma-
terial, the injunction suit was dismissed with prejudice, and the trial court awarded the
defendants the cost of republishing the pamphlets. On reversing the trial court, the
Colorado Supreme Court said, "When Defendant republished his publication with the
objectionable parts eliminated, the purpose of the injunction had been fulfilled ....
Dismissal was brought about by matters arising subsequent to the issuance of the injunc-
tion." Id. at 525, 182 P.2d at 142. See also Wood, Wire & Metal Lathers Local 216
v. Brown & Root, Inc., 157 F. Supp. 342, 344 (S.D. Ala. 1957).
98. Janssen v. Shown, 53 F.2d 608 (9th Cir. 1931); Wilshire Mortgage Corp. v.
O.A. Graybeal Co., 41 Cal. App. 2d 1, 105 P.2d 996 (1940); Krug v. Bishop, 44 Ohio
St. 221, 6 N.E. 252 (1886). Contra, Bennett v. Pardini, 63 Cal. 154 (1883); Williams
v. Montgomery, 148 N.Y. 519, 43 N.E. 57 (1896).
99. Rice v. White, 147 So. 2d 204 (Fla. Ct. App. 1962).
100. M. Blatt Co. v. Southwell, 259 N.C. 468, 130 S.E.2d 859 (1963).
101. 446 F.2d 588 (3d Cir. 1971).
102. See Adams v. National Automobile Ins. Co., 133 P.2d 657 (Colo. Ct. App.
1943).
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in Blout was reached in Rice v. White,10 3 in which the trial court,
in dismissing plaintiffs complaint for an injunction, held that the
bond would remain in force until the court had a chance to deter-
mine damages. In the interim, the plaintiffs filed a new action against
the same defendants, and the parties stipulated that they would volun-
tarily maintain the status quo. Therefore no injunctive relief was re-
quested. In denying damages on the bond, the court held that the stip-
ulation of the parties indicated that the temporary restraining order
was not improvidently granted. Thus when the defendant either joins
in dismissing an injunction suit or voluntarily changes his conduct
to nullify the necessity for an injunction, no liability should be trig-
gered on the bond. 0 4
(3) Partial Dissolution and Modification. If there is a partial
dissolution or modification of the interlocutory injunction, most courts
hold that as to the part that was dissolved, the injunction was wrong-
fully issued, thus making plaintiff liable for the damages suffered by
reason of the injunction's overbreadth.10 5 Most courts wait until a
point of finality is reached, and the decision of liability for the over-
breadth is postponed until the partial dissolution becomes final, which
may occur before a determination on the merits.'00 In Clem v. Hunz'"
the Washington Supreme Court determined on final judgment that the
overbreadth of plaintiffs restraint of defendant's use of a limited water
supply was "substantial" enought to warrant damages on the bond
even though plaintiff had invoked the general rule that a right of action
will not accrue on an injunction bond unless the cause is finally ad-
judicated adversely to the plaintiff. In this case the court spoke of
plaintiff's interference with defendant's "substantial rights".' 8
"Substantial" is not subject to precise definition because the facts
of each case will determine the seriousness of the overbreadth. Where
the exercise of property rights, such as the water rights in Clem v. Hunz,
are enjoined or where unnecessary parties are found to have been
wrongfully enjoined, 0 9 a partial dissolution has been held to trigger
liability on the bond. Also, where economic loss in a commercial
setting is a consequence, courts seem willing to allow damages if they
103. 147 So. 2d 204 (Fla. Ct. App. 1962).
104. See Annot., 91 A.L.R.2d 1312 (1963).
105. Davis v. Champion Fiber Co., 175 N.C. 25, 94 S.E. 671 (1917).
106. For example, a partial dissolution becomes final when the plaintiff fails to ap-
peal the order of partial dissolution.
107. 132 Wash. 14, 231 P. 7 (1924).
108. Id. at 18, 231 P. at 8.
109. Gray v. Southern & N. Ala. R.R., 162 Ala. 262, 50 So. 532 (1909).
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are readily discernible. For example, in Northeast Airlines, Inc. v.
Nationwide Charters & Conventions, Inc."O the plaintiffs enjoined de-
fendants from soliciting charter flights between certain cities. On the
appeal from the grant of a permanent injunction, the First Circuit
found the injunction too broad in scope because the trial court had en-
joined business activities that were unnecessary to the injunctive relief
sought by the plaintiff.111 In the later appeal from the decision on the
merits, the court affirmed the permanent injunction in plaintiff's favor
but also determined that the defendants should be allowed to proceed
against the bond for damages suffered by reason of the overbreadth.
(4) Renewal or Posting of a New Bond. Another procedural
requirement which will often affect plaintiff's liability on the bond is
plaintiff's obligation to either renew his bond on the grant of a prelim-
inary injunction or to post a new bond. Some courts view each type
of interlocutory injunctive order as separate in nature;1 2 the expiration
of the temporary restraining order and the grant of a preliminary in-
junction either discharges the liability on the bond posted for the tem-
porary restraining order or limits damages to the period covered by
the order.113 This has led the federal courts to hold that "[tilhe liability
under a bond given pursuant to a temporary restraining order cannot
be carried over to cover possible liability under a preliminary injunc-
tion.""14  However, this limitation has not been consistently applied by
all courts, and many have imposed liability for longer periods of re-
straint." 5 In Sheridan County Electric Co-op, Inc. v. Ferguson"6 the
first restraining order obtained by the plaintiff minority shareholders
against a corporation was dissolved by the court. On a reapplication by
the plaintiff, a new temporary restraining order was granted, but no
110. 413 F.2d 335 (lst Cir. 1969).
111. World Airways, Inc. v. Northeast Airlines, Inc., 349 F.2d 1007, 1013 (1st Cir.
1965).
112. This discussion should be distinguished from the discussion note 87 supra, Mus-
trating the minority practice of allowing damages on a dissolution. Here, the reference
is to the relation of the temporary restraining order and the preliminary injunction for
purposes of continuing security and not for purposes of the finality requirement and ul-
timate liability.
113. See Houghton v. Meyer, 208 U.S. 149 (1908); 7 1. MooRE, supra note 5, at
65.09.
114. Steinberg v. American Bantam Car Co., 173 F.2d 179, 181 (3d Cir. 1949).
115. For example, where a $50,000 bond was posted for a preliminary injunction
which was later released on the grant of a permanent injunction secured by a $25,000
bond, the court gave damages of the full $75,000 amount, refusing to accept plaintiff's
argument that the release of the bond also released the plaintiff from liability. Atomic
Oil Co. of Oklahoma, Inc. v. Bardahl Oil Co., 419 F.2d 1097 (10th Cir. 1969), cert.
denied, 397 U.S. 1063 (1970).
116. 124 Mont. 543, 227 P.2d 597 (1951).
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new bond was posted. One month later the temporary restraining or-
der was dissolved, but in the action for damages on the bond, judg-
ment was given for the plaintiff. The supreme court reversed, holding
that the court had never finally decided the case until plaintiff's appeal
from the second dissolution; thus plaintiff was liable for the amount of
the bond from the time the first restraining order was granted until the
plaintiff dismissed the appeal from the dissolution of the second re-
straining order. A strong dissent argued that the bond's liability ended
at the time of the first dissolution. Since the second restraining order
was a new one for which no new bond was posted, no liability should
have accrued for damages incurred in the time period covered by the
second restraining order. The federal practice and the dissent in Sher-
idan reflect a result that is consistent with the general rule that unless
a bond is posted, a defendant's only chance for recovery of damages is
in a suit for malicious prosecution. 117
C. Intermediate Determinations
It is perhaps most difficult to rationalize liability on the bond after
an intermediate determination has been made that the injunction was
properly issued. But courts have done so, believing that the final re-
sult on the merits solely determines liability, and have refused to ac-
cept the plaintiffs "law of the case" arguments in support of non-lia-
bility.
It is important not to confuse an intermediate determination of
the propriety of the preliminary injunction with the "probable cause"
element that is needed to succeed in an action for malicious prosecu-
tion. The Supreme Court has held that in a malicious prosecution ac-
tion an intermediate court's affirmance of the grant of the preliminary
injunction establishes that there was probable cause for injunctive re-
lief and constitutes a valid defense to the claims for damages even
though the judgment is later reversed on appeal." 8 A more recent
case states the rule in a different way:
The granting of a preliminary injunction upon notice to opposing
parties, even though reversed on appeal, is at least prima facie evi-
117. See Mensing v. Kasianowicz, 229 So. 2d 881 (Fla. Ct. App. 1969). Courts
also differ on whether damages are recoverable for the period between dissolution of the
bond and the pendency of an appeal. Powers v. Fidelity & Deposit Co., 42 Del. 577,
41 A.2d 830 (1945); Rees v. Peltzer, 1 Ill. App. 315, 324 (1878) ("The injunction bond
can only be held to cover damages up to the dissolution.").
118. Crescent City Live Stock Co, v. Butchers' jnion Slaughter-House Co., 120
U.S. 141 (1887).
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dence of probable cause. . . . The granting of a final injunction,
despite reversal on appeal, is conclusive evidence of probable
cause.119
This "probable cause" argument has been used by plaintiffs in
defending actions on the bond, but courts have been unwilling to make
the analogy. For example, in Morse Taxi & Baggage Transfer v. Bal
Harbour Village 2 an appeal from the grant of a preliminary injunc-
tion was affirmed, but later at the final hearing on the merits the court
gave judgment for the defendants. The court reasoned:
The appellee-defendants argue that the affirmance of the tempor-
ary injunction determined only that a proper showing had been
made there or at the time it was applied for, and that the final judg-
ment denying a permanent injunction and dismissing the cause on
the merits amounts to an ultimate determination that the injunction
for which the bond was posted was improvidently entered, resulting
in liability on the bond. We hold that the . . . argument by the
appellees is correct. Where a plaintiff is unable to maintain his
cause or obtain the relief sought therein, incident to which he may
have made a sufficient showing for the entry of a temporary or pre-
liminary injunction, the damages occasioned thereby to the defend-
ant who is successful on final hearing are properly recoverable on
an injunction bond. 121
This result seems reasonable because the affirmance of the preliminary
injunction by the court of appeals only indicates that the trial court did
not abuse its discretion in granting the preliminary relief. 2 2  Most
cases that have so held have relied on Beech v. United States Fidelity
& Guaranty Co.,123 in which the Idaho Supreme Court rejected plain-
tiffs res judicata argument and held that the intermediate determina-
tion was not final because the standard for granting a preliminary in-
junction was more liberal than that used to grant a permanent injunc-
tion.
Although most other courts have refused to recognize the denial
of the motion to dissolve as res judicata, 1 4 the dissent in Beech con-
vincingly distinguishes between appeals affirming the grant of a prelim-
inary injunction (the court decides only whether there was sufficient
119. Salvage Process Corp. v. Acme Tank Cleaning Process Corp., 104 F.2d 105,
107 (2d Cir.), cert. denied, 308 U.S. 599 (1939).
120. 242 So. 2d 177 (Fla. Ct. App. 1970).
121. Id. at 179.
122.- See text accompanying note 86 supra.
123. 54 Idaho 255, 30 P.2d 1079 (1934).
124. Sewell v. Huffstetler, 83 Fla. 629, 93 So. 162 (1922). See generally Annot.,
92 A.L.R. 273 (1934).
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evidence to sustain the order) and appeals overruling a motion to dis-
solve:
If defendant does not appeal from the order granting the temporary
restraining order, but moves to dissolve it, he may make a showing
in support of the motion and plaintiff may join issue by making a
showing in opposition thereto. The determination of that issue ad-judicates, not the question of the sufficiency of plaintiff's applica-
tion for a temporary restraining order, but whether he has a right
to such order, and it is to be determined by the showing made by
both parties. An appeal from an order denying a motion to dis-
solve a temporary restraining order does not present to the appel-
late court the sole question as to the sufficiency of the showing
made by plaintiff to procure the order, but whether, in the light
of the showing made by both parties, the restraining order should
have been continued in force or dissolved.' 25
At least one court has followed this dissent and held that defendant's
failure to appeal from a denial of a motion to dissolve adjudicates the
question of whether the injunction was rightfully issued. 2 ,
By not recognizing the appellate court's decision as res judicata
on the rightfulness of the preliminary injunction, the courts are being
superficially consistent in their practice of determining liability on the
basis of the final determination on the merits. However, there has been
no valid refutation of the distinction made by the dissent in Beech.
This is not to say, however, that the decision about the liability on the
bond should not await final judgment on the merits, although perhaps
the need to wait until final judgment is somewhat diminished in this
particular factual situation. It is logical to wait until there has been a
final determination on the merits before deciding liability on the bond;
but to await a final determination and make that final determination
dispositive of the liability on the bond, despite the intermediate deter-
mination that the injunction was rightfully issued, cannot be justified.
Relying on their discretion, courts have made exceptions to the
final judgment general rule if there has been a change of law after the
plaintiff filed his suit or if the law was uncertain at the time the plain-
tiff obtained anticipatory relief. The denial of liability in these circum-
stances, even though the defendant finally prevails, is an acknowledge-
ment by the courts that, at the time the plaintiff sought the injunction,
he was entitled to it. This was the rationale in Amschler v. Remijasz127
125. 54 Idaho at 268, 30 P.2d at 1084-85.
126. Amschler v. Remijasz, 341 IMI. App. 262, 267, 93 N.E.2d 386, 388 (1950).
127. Id.
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in which a landowner, prior to the Supreme Court decision in Shelley
v. Kraemer,2 ' obtained an injunction to prevent persons bound by a
racially restrictive covenant from leasing apartments to black tenants.
After the plaintiff dismissed the suit, the court refused to grant dam-
ages, holding that the dismissal was not a "voluntary dismissal" by the
plaintiff, but was a dismissal by reason of the Supreme Court's deci-
sion.129 Since the injunction had been properly issued under the ex-
isting law, no damages were allowed on the bond. The Amschler re-
sult has been criticized for ignoring the purpose of an injunction bond
and for "gratuitously [permitting plaintiff] anticipatory relief at the ex-
pense of the defendant ... ."-1 However, the converse of this argu-
ment has merit. By allowing the defendant to recover on the bond,
the court forces the plaintiff to pay for damages caused by the injunc-
tion to which the court found he was entitled; the only reason he failed
to get permanent injunctive relief was an unanticipated change in the
law subsequent to the grant of injunctive relief. Because this situation
will rarely arise, in fairness to a plaintiff who chooses his remedy on
the basis of existing law, an exception to the general rule, like Amsch-
ler, seems warranted.
A number of other courts have indicated that, if the law were in
a state of confusion when the plaintiff obtained his injunctive relief,
there would be no liability on the bond."3' Underlying these deci-
sions is the reluctance of courts to impose liability on a plaintiff on the
horns of a dilemma. This concern closely resembles the English prac-
tice of imposing liability on the bond only when plaintiff was at fault.' 32
However, although these several decisions indicate a trend of non-lia-
bility on the bond when the law changes or is uncertain, the exception
carved out by these few courts cannot be stated as a general rule.
128. 334 U.S. 1 (1948).
129. 341 Ill. App. at 266, 93 N.E.2d at 388.
130. Note, 73 HAzv. L. REv., supra note 19, at 343.
131. Some examples of different courts' reasoning are as follows:
The terms of the act were sufficiently obscure to create in the minds of
eminent lawyers grave doubts as to its construction. When the rights claimed
by the complainant under this act were assailed, they came promptly and asked
the adjudication of the court. No facts were concealed.
Coosaw Mining Co. v. Carolina Mining Co., 75 F.,860, 867 (D.S.C. 1896); and
mhe procedures followed herein were not so clearly defined and free of
ambiguity as not to raise doubts as to the fairness of this procurement.
This court was persuaded to grant the preliminary injunction after a
lengthy evidentiary hearing . . . more by questions raised by the army evalua-
tion than by plaintiff's allegations.
Page Communications Eng'rs, Inc. v. Froehlke, 475 F.2d 994, 996 (D.C. Cir. 1973).
132. See text accompanying note 19 supra.
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Rather, most courts would probably explain the decisions as no more
than an occasional and sometimes necessary exercise of the court's dis-
cretion not to trigger liability on the bond despite a final judgment in
the defendant's favor.133
I. CONCLUSION
The obvious lack of uniformity in determining liability on injunc-
tion bonds requires the parties to an injunction suit to analyze carefully
the precedent in their own jurisdiction. Several broad generalizations
can be made, however, based on what seems to be the law of a major-
ity of jurisdictions. In most cases liability on the bond is determined
by the result on the merits. If the plaintiff fails to obtain a permanent
injunction, the defendant will be compensated for the damages he suf-
fered up to the limits of the bond. Where the record indicates that
the preliminary relief was justified based on the facts as they existed at
the time the unsuccessful plaintiff sought injunctive relief, a few courts
are willing to depart from the general rule. They do this by using their
discretionary power to deny damages on the bond. If no bond was
posted, the defendant's only recourse for damages would be a suit for
malicious prosecution.
The defendant must generally wait until a point of finality is
reached in the case, which includes all appellate determinations, before
he may seek recovery on the bond. The finality requirement is satis-
fied if there has been a dismissal of the suit by the plaintiff or by the
court, but, where dismissal comes as a result of a stipulation of the
parties, no liability accrues on the bond. A partial modification or
dissolution of a temporary injunction will trigger liability to the extent
of the damages caused by 'the injunction's overbreadth. Where -there
was a determination in the course of the injunction suit that the plain-
tiff was entitled to injunctive'relief, the plaintiff is precluded from argu-
ing res judicata if the suit is finally determined against him. An argu-
ment to the contrary seems justified in those cases where an appellate
court has made a determination in plaintiff's favor on the appeal from
the denial of a motion to dissolve.
These generalizations are riddled with exceptions; thus in an ac-
tion on the bond, a party necessarily has to argue the particular facts
133. "In this case there is nothing in the petition or in the record which would just-
ify the exercise of discretion to award damages beyond the ordinary costs of suit. As
pointed out above, the position of the plaintiff was taken in good faith on a question
of law as to which there was wide divergence of opinion." Greenwood County v. Duke
Power Co., 107 F.2d 484, 489 (4th Cir. 1939), cert. denied, 309 U.S. 667 (1940).
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and equities of his own case. A defendant's sole reliance on the final
result on the merits may prove damaging.
The purpose of an injunction bond is to indemnify the defendant
for damages sustained by reason of the plaintiff's injunction. The
most convenient method of offering the defendant protection is to make
plaintiff's liability depend on the final outcome of the case without re-
gard to motivations, quantum of proof, or intermediate determinations.
Although the arbitrariness of this approach may deter plaintiffs from
seeking injunctive relief on a bona fide claim, a suitable substitute is
lacking. Total arbitrariness has given way somewhat in those jurisdic-
tions that recognize a judge's discretion to deny liability. Although
this approach is laudable in that it reflects a decision based on the
particular facts of the case and not on the application of an arbitrary
rule, too much reliance on the plaintiff's motives and the facts as they
existed at the time of the original order would resemble a reversion to
the old English test of proving fault and could also resemble a malicious
prosecution action. The development of the law of injunction bond
liability in America has established the departure from this motive-ex-
amination test.
The requirement of a bond for all preliminary injunction suits in-
dicates a universally felt need for guaranteeing enjoined parties a source
of recovery for their damages. A natural result of this general bond
requirement is a rapidly increasing number of suits and motions to re-
cover on injunction bonds. To adequately contend with the increasing
caseload, courts use a simplified test of liability, that of looking only
to the final decision on the merits. The present practice only reflects
the American system's need to avoid involved fact-finding hearings
and its need for objective standards and easily-applied tests.
ELIZABETH LEiGHT QUICK
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